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DEFINITIONS

In these Conditions, the following expressions shall have the following

meanings:

“Access” means Access Services (HK) Limited (CR No: 2579141)

with its registered office at Room 1117-8, 11th Floor, Tuen Mun

Central Square, No.22 Hoi Wing Road, Tuen Mun, New Territories,

Hong Kong;

“Appointment” means in respect of Type A Services (Labour only)

the period during which the Manpower is supplied by HHK to the

Customer as described in the Works Order;

“Conditions” means these terms and conditions of Contract for the

supply of Works and Maintenance Services;

“Confidential Information” means any and all information provided

by either HHK or the Customer under the Contract that is either: (a)

marked as being confidential; and/or (b) any and all information or data

disclosed (whether in writing, orally or in any other form, and whether

directly or indirectly) by one party to the other party, that is of a type

that may reasonably be considered confidential, including without

limitation, the terms and conditions of the Contract, any Specification,

drawings, samples or other documents provided by a party in respect of

the Works and the existence of the relationship between the Customer

and HHK;

“Contract” means the contract between HHK and the Customer for the

execution of the Works and/ or the provision of the Services,

comprising:

(i) these Conditions, together with any documents referred to
herein; and

(i)  the Works Order and any special conditions, Specification or
other documents referred to therein.

“Contract Price” means the sum stated in the Works Order as being

payable by the Customer to HHK in consideration of the execution of

the Works and/or the provision of the Services in accordance with the

Conditions;

“Control” means the power of one person to direct the affairs of

another whether by virtue of ownership of shares, contracts or

otherwise;

“Customer” means the person, firm or company with whom the

Contract is made by HHK, as is more particularly set out in the Works

Order;

“Hargreaves Hong Kong” means either: (1) HIS; (2) Access; or (3)

HPS, as more particularly detailed in the Works Order;

“HHK” means Hargreaves Hong Kong;

“HIS” means Hargreaves Industrial Services (HK) Limited (CR No:

1611135) with its registered office at Room 1117, 11th Floor, Tuen

Mun Central Square, No.22 Hoi Wing Road, Tuen Mun New Territories

Hong Kong;

“Hong Kong” or “HK” means the Hong Kong Special Administrative

Region of the People’s Republic of China;

“HPS” means Hargreaves Power Services (HK) Limited (CR No:

2906738) with its registered office at Room 1117, 11th Floor, Tuen

Mun Central Square, No. 22 Ho Win Road, Tuen Mun, New Territories,

Hong Kong;

“Insolvency Event” occurs when:
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(a) aresolution is passed or an order is made for the winding up of the
other party (otherwise than for the purpose of solvent
amalgamation or reconstruction); or

(b) the other party becomes subject to a winding up order; or

(c) a receiver or liquidator is appointed over the whole or part of the
other party's business or any step is taken for the appointment of
any such receiver or liquidator; or

(d) the other party is unable to pay its debts as they fall due within the
meaning of Section 178 of the Companies (Winding Up and
Miscellaneous Provisions) Ordinance; or

(e) the other party, being an individual or partnership, is declared or
adjudicated bankrupt or enters into any arrangement or
composition with its creditors; or

() anything analogous to the events set out in sub clauses (a) to (e)
occurs in any jurisdiction.

“Intellectual Property Rights” means any and all intellectual property
rights protected under law anywhere in the world, including without
limitation, patents, designs, copyright, trade marks, know-how,
technical information, rights in data and database rights (whether
registered or unregistered or any applications for registration) whether
now known or future;

“Loss” means any and all loss, damage, costs and expenses (including

legal expenses and disbursements) arising from any and all liabilities,

obligations, awards, actions, claims, demands and/or proceedings
whatsoever and howsoever caused or arising and whether or not such
losses were reasonably foreseeable at the time the Contract was made;

“Machinery” means any plant and/or machinery belonging to HHK

and/or any third party under the Contract;

“Maintenance Period” means the period (if any) specified in the

Works Order during which HHK is to provide the Services in respect

of the Works Deliverables and/or any plant and/or equipment provided

by HHK as part of the Works;

“Maintenance Services” means the support and maintenance services

to be provided by HHK to the Customer during the Maintenance Period

in respect of the Works Deliverables and/or any plant and/or equipment
provided by HHK as part of the Works, as specified in the Works Order;

“Manpower” has the meaning given to it in clause 2.1;

“Services” means:

(@) in respect of Type A Services (Labour only), the supply of

Manpower to work under the direction, control and supervision of the

Customer; and

(b) in respect of Type B Services (Managed Service), as applicable the

Works and/or the Maintenance Services;

“Site” means the location where the Works and/ or Services are to be

executed by HHK;

“Specification” means any specification set out in the Works Order;

“Type A Services (Labour only)” means a situation where HHK

provides Manpower to the Customer, such Manpower working under

the Customer’s direction, control and supervision;

“Type B Services (Managed Service) means a situation where HHK

provides Works and/or Services to the Customer;



1.2

13

1.4

2.1

“Working Day” means any day other than a Saturday, Sunday or
public holiday in Hong Kong when licensed banks in Hong Kong are
open for normal banking business;

“Works” means either:

(a) in respect of Type A Services (Labour only), the supply of
Manpower by HHK to work under the direction, control and
supervision of the Customer; or

(b) in respect of Type B Services (Managed Service), the works and/or
the Maintenance Services to be provided by HHK (including
without limitation, the delivery of the Works Deliverables and the
provision of the Maintenance Services),

as more particularly set out in the Works Order;

“Works Deliverables” means all the plant, equipment, materials,

structures, buildings, erections and/or any other deliverables to be

provided by HHK in the course of executing Type B Services (Managed

Service), as more particularly set out in the Works Order; and

“Works Order” means the Customer's order for the Works in the form

attached to these Conditions.

In these Conditions:

1.2.1 areference to any statute, enactment, order, regulation or other
similar instrument shall be construed as a reference to the statute,
enactment, order, regulation or instrument as amended by any
subsequent statute, enactment, order, regulation or instrument or
as contained in any subsequent re-enactment thereof;

1.2.2 the singular includes the plural and vice versa; and

1.2.3 any list of examples following the word including shall be
interpreted without limitation to the generality of the preceding
words.

The Conditions shall apply to all Works Orders made by the Customer

for the Works and are the only Conditions upon which HHK is prepared

to deal with the Customer. No terms or conditions endorsed upon,
delivered with or contained in any documents submitted by the

Customer to HHK shall form part of the Contract and the Customer

waives any right which it otherwise might have to rely on such terms

and conditions.

If there is any conflict between the provisions of, or documents forming,

the Contract, the following order of prevalence shall apply (unless

expressly stated otherwise in a Works Order):

1.41  firstly, the Works Order;

142  secondly, these Conditions;

1.4.3  headings are for ease of reference only and shall not affect the
interpretation of these Conditions; and

1.4.4  finally, any other documents referred to in the Works Order.

TERMS AND CONDITIONS THAT APPLY ONLY TO TYPE A
SERVICES (LABOUR ONLY)

This clause 2 shall apply only where the Works Order specifies Type A
Services (Labour Only) Services are to be supplied by HHK.
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HHK will exercise reasonable skill, care and diligence in the
selection of the actual labour for the performance of the Services
(Manpower). The Customer irrevocably acknowledges that the
Manpower supplied by HHK shall be under the Customer’s
direction, supervision and control in relation to the relevant
programme and to all such work output required by the
Customer. HHK will not be liable to the Customer, under any
circumstances, for failure to provide Manpower, or as a result of
the negligence, lack of skill or any other failure of or from the
actual Manpower supplied.
The Customer shall provide all necessary supervision, having
regard to the nature and extent of the Services, to secure the
proper and safe execution of the Services in accordance with the
Contract, including without limitation the provision of a
competent and authorised agent skilled in the type of work being
executed and approved by any appointed project manager and
who shall be on the Site at all times while the Services are in
progress
The Customer shall provide HHK with all assistance and make
all such decisions and provide HHK with all such access, as may
be reasonably required by HHK, on an expeditious basis and
within 14 days of the PO being issued unless otherwise agreed
within the Works Order, to enable HHK to perform the Services
in accordance with any agreed programme.

The Customer will provide a safe system of work in accordance

with all applicable regulations in force in Hong Kong from time

to time and shall comply with the HHK” reasonable requests in
connection with HHK” duties in relation to the Manpower.

The Customer shall irrevocably and unconditionally indemnify

HHK against any loss, injury, damage or costs suffered,

sustained or incurred by HHK or by the Manpower or by any

third party:

2.6.1 in relation to any loss, damage or costs arising out of any
act or omission by the Customer or its employees or
agents; or

2.6.2 in relation to any loss, injury, damage or costs arising out
of any act or omission by the Manpower whilst working
under the Customer’s direction, control and supervision.

Neither HHK nor the Customer shall be regarded as an employee

of the other nor shall any of the Manpower be regarded as an

employee of the Customer.

The Customer covenants during the period for which Manpower

is supplied and for twelve (12) months after completion of the

Services or expiry/termination of the Contract howsoever

occasioned (whichever applies) not to solicit and or hire any of

the Manpower that HHK has employed for its provision of the

Services or seek to by-pass, compete, avoid or circumvent HHK

from any business opportunity by utilising the Manpower so

provided.



29

3.1

3.2

3.3

3.4

35

3.6

3.7

3.8

If any Manpower is actually hired by the Customer within the agreed
12 month non solicitation period, then an agreed conversion fee
(‘Conversion Fee’) shall be payable by the Customer to HHK and that
Conversion Fee shall be a sum equal to the higher of the Standard Day
Rate (as defined below) for the remainder of the Appointment, or a sum
equal to 60 days’ of such Standard Day Rate. If the hiring is effected
during the 12 months following the expiry of the Appointment, the
Conversion Fee shall be 60 times the Standard Day rate. The
Conversion Fee shall become due and payable on the day the Manpower
commences employment or such other direct or indirect engagement
with the Customer. In this respect the “Standard Day Rate” shall be
agreed at HK$2,000 for daily hires and at HK$3,000 for more senior
hires being hired on a monthly basis irrespective of the rates stated in
the Works Order.

TERMS AND CONDITIONS THAT APPLY ONLY TO TYPE B

SERVICES (MANAGED SERVICE)

This clause 3 shall apply only where the Works Order specifies Type B

Services (Managed Service) Services are to be supplied.

HHK shall carry out and complete the execution of the Works and/or

the provision of the Services in accordance with the Contract.

HHK shall undertake the Works and/or the provision of the Services

with reasonable skill and care and in accordance with any requirements

set out in the Works Order and shall comply with all applicable laws.

HHK shall use reasonable endeavours to meet any performance dates

specified in the Works Order but any such dates shall be estimates only

and time for performance by HHK shall not be of the essence of this

Contract.

HHK warrants to the Customer in respect of the Works Deliverables to

be provided by HHK, that such deliverables shall be free of any material

defects and shall comply with any agreed Specification for a period of
six (6) months from the date of completion of the Works unless
otherwise specified in the Works Order.

In respect of Works Deliverables provided by third parties HHK, shall

use reasonable endeavours to procure that the Customer shall obtain the

benefit of any third party warranty given to HHK.

For the avoidance of doubt, HHK is under no obligation to carry out

any Works which are not within the scope of the Contract and/ or if

there are to be additional Works, then HHK is entitled to charge the

Customer for such additional works.

The Customer warrants and represents to HHK that:

3.8.1 it will provide, for HHK, its agents, subcontractors, consultants
and employees, in a timely manner and at no charge, access to
the Site, premises, office accommodation, data and other
facilities as reasonably required by HHK including any such
access as is specified in a Works Order;

3.8.2 it will provide to HHK in a timely manner as in the time required
by the Works Order or otherwise specified by HHK all
document, information, items and materials in any form (whether
owned by the Customer or a third party) required under a Works
Order or otherwise reasonably required by HHK in connection
with the Works and/ or the provision of the Services and ensure

that they are accurate and complete;
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3.8.3 it shall inform HHK of all health and safety and security
requirements that apply at the Site;

3.8.4 it has, or will obtain prior to the commencement of the Works,
all necessary licences, consents and permissions required for the
execution of the Works;

3.8.5 it shall notify HHK of any relevant laws, regulations, consents
and licences applicable to HHK in relation to:

(a) its carrying out the Works and/ or the provision of the
Services at the Site; and/ or

(b) the type of Works and/ or the provision of the Services
contemplated under the Contract,

(c) HHK shall not be liable for any Loss suffered by the
Customer in the event that the Customer fails to comply with
the provisions of Clause 3.8.

PREVENTION AND DELAYS

4.1 If HHK’s performance of its obligations under the Contract is
prevented or delayed by any act, omission or delay of the
Customer, its agents, contractors, sub-contractors, consultants or
employees or circumstances beyond HHK’ reasonable control
then, without prejudice to any other right or remedy it may have,
then HHK shall be granted:

4.1.1 an extension of time to perform its obligations equal to the
delay caused by such event; and
4.1.2 afair and reasonable adjustment to the Contract Price.

5 VARIATIONS

5.1 In the event that the Customer requests a variation to the Services,
HHK shall notify the Customer as soon as it is reasonably
practicable and in any event within 14 days of such request of the
impact of the variation on the cost of the Services and whether
HHK requests a variation of the programme.

5.2 Upon receipt of HHK’s notice pursuant to clause 5.1, the Customer
shall as soon as reasonably practicable and in any event within 14
days of receipt such notice provide written acceptance of HHK’s
proposal or reject HHKs proposal for further discussion between
the Customer and HHK.

5.3 HHK shall not be obliged to implement a Customer’s request for a
variation to the Services unless and until written agreement in
respect of the time and cost impact of the variation is reached by
the Customer and HHK.

6 CONTRACT PRICE

6.1 Inconsideration of the execution of the Works and/ or the provision
of the Services by HHK, the Customer shall pay to HHK the
Contract Price.

6.2 Unless otherwise agreed in the Works Order, the Contract Price
excludes the following, which shall be payable by the Customer to
HHK immediately following submission of an appropriate invoice
by HHK:

6.2.1 the out-of-pocket costs and expenses reasonably incurred by
the individuals whom HHK engages in connection with the
Works and/ or the provision of the Services including travel

and overnight stays; and



6.3

6.4

6.5

6.6

6.2.2 the cost to HHK of any materials or services procured by
HHK from third parties for the provision of the Works and/
or the provision of the Services as such items and their cost
are approved by the Customer in advance from time to time.

HHK shall invoice the Customer monthly unless otherwise agreed

in the Works Order.

The Customer shall pay such invoices within thirty (30) days of the

date of receipt to a bank account nominated in writing from time to

time by HHK.

Without prejudice to any other right or remedy that it may have, if

the Customer fails to pay HHK any sum due under the Contract on

the due date:

6.5.1 the Customer shall pay interest on the overdue amount at the
rate of 4% per annum above the base lending rate from time
to time of the Hong Kong and Shanghai Banking
Corporation until such payment has been made. Such
interest shall accrue on a daily basis from the due date until
actual payment of the overdue amount, whether before or
after judgment. The Customer shall pay the interest together
with the overdue amount; and

6.5.2 HHK may suspend part or all of the Works and/ or Services

until payment has been made in full.

All sums payable by the Customer to HHK under the Contract

shall be paid in full without any set-off, counterclaim, deduction

or withholding (other than any deduction or withholding as
required by law).

INSURANCE

Unless expressly agreed otherwise, HHK undertakes no liability

whatever in respect of any third party and or similar risks or for

consequential damage of any kind and it is the Customer’s sole

responsibility to have full insurance coverage within the Site. A

copy of the 3rd party insurance policy, and where applicable any

3rd party motor liability insurance, shall be made available to

HHK upon request (within 24hrs) and supplied prior to the

provision of the Services.

TERMINATION

Without prejudice to any other rights or remedies to which it may

be entitled, HHK shall have the right at any time by giving notice

in writing to the Customer to terminate the Contract immediately
if:

8.1.1 HHK fails to receive payment of any amount due by the
Customer for the Works and/ or Services 90 days after the
due date for such payment; or

8.1.2 there is any change of control of the Customer or the
happening of any event which HHK considers could affect
the financial viability of the Customer or the Customer’s
ability to comply with its” obligations herein; or

8.1.3 the Customer commits a material and/or persistent breach
of any of the Conditions and (if the breach is capable of
remedy) the Customer fails to remedy it within seven (7)
days of receipt of notice in writing requiring remedy of the

breach.
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CONSEQUENCES OF TERMINATION

Upon termination or expiry of the Contract, howsoever caused

or occasioned:

(i) the Works and Services shall terminate automatically;

(i) HHK may enter the Site and take possession of the
Machinery and/or Work Deliverables.

The termination of the Contract however arising will be without

prejudice to the rights and duties of either party accrued prior to

termination or expiry. The Conditions which impliedly or

expressly have effect or continue after termination or expiry will

continue to be enforceable notwithstanding termination or expiry

of the Contract.

LIMITATION OF LIABILITY

HHK shall not be liable to the Customer for any of the following:

10.1.1 loss of profits;

10.1.2 loss of business;

10.1.3 loss of anticipated savings;

10.1.4 loss of revenue;

10.1.5 loss of opportunity;

10.1.6 loss of contracts;

10.1.7 loss of data;

10.1.8 loss of goodwill or reputation;

10.1.9 special, indirect or consequential loss; or

10.1.10 delay in performing or any failure to perform its

obligations under this Contract to the extent that such
delay or failure was caused or contributed to by the
act or omission of the Customer, and in each case
whether arising under or in connection with this
Contract, whether in contract, tort (including
negligence) or otherwise, and irrespective of whether
any of the above are direct or indirect loss or damage.
The limitations in Clause 10.1 shall not apply to any liability for
death or personal injury caused by negligence; for fraud or
fraudulent misrepresentation; or that cannot be excluded by law.
The aggregate liability of HHK, whether in contract, tort,
including for negligence, or for breach of statutory duty,
howsoever arising, misrepresentation or otherwise in connection
with this Contract, shall be limited to an amount equal to the total
Contract Price to be paid by the Customer to HHK in respect of
the Works and/ or Services provided.
Any claim, from one party to the other, that the other party is
liable for breach of any terms of the Contract shall be given by
the claiming party, in writing to the breaching party, within 6
months after the relevant breach has been discovered by the party
claiming such breach.
The Customer agrees to irrevocably indemnify HHK against any
damage, loss, debt, or payment actually or directly borne or made
by HHK to the Customer or any third party as a result of a breach
of the Contract by the Customer, or any representations and
warranties in these Conditions being untrue, inaccurate or

misleading in a material respect.
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13.1

13.2

14
14.1

15
15.1

CONFIDENTIALITY

Each of HHK and the Customer shall keep, and shall procure that
their employees, agents, representatives and sub-Customers shall
keep, in strict confidence, all Confidential Information received
from the other party or which otherwise comes into its
possession. Each party hereto shall restrict disclosure of such
Confidential Information to such of its employees, agents or sub-
Customers as need to know it for the purpose of discharging its
obligations under the Contract.

This Clause 11 shall apply during the continuance of the Contract
and after its termination or expiry howsoever arising without
limitation in time.

The Customer shall not, without the prior written consent of
HHK, publicly announce or advertise in any form that it is
providing services to HHK and/or its relationship with HHK
pursuant to the terms of the Contract.

ASSIGNMENT AND SUBCONTRACTING

The Customer shall not assign the whole or any part of the
Contract or any interest in it without the prior written consent of
HHK.

HEALTH AND SAFETY

The Customer shall observe all health and safety rules and
regulations that apply at the Site and/or in relation to the Services
or indeed to the Works.

The Customer shall notify HHK as soon as it becomes aware of
any health and safety hazards and/or failures to observe the
health and safety rules and regulations and any other security
requirements that apply at the Site and/or in relation to the Works
and/ or Services.

MUTUAL TRUST AND CO-OPERATION

The Customer and HHK each agree to act in a spirit of mutual
trust and co-operation.

GENERAL

The Contract set out the entire agreement between HHK and the
Customer is in relation to the subject matter hereof and
supersedes any previous agreement relating to the subject matter
of the Contract, whether written or oral. HHK and the Customer
each acknowledge and agree with the other that in entering into
the Contract, neither of them places any reliance on any
representation or warranty in relation to the subject matter of the
Contract, nor shall it have any remedy in relation to the subject
matter of the same save as expressly set out in the Contract. The
only remedy available to either HHK and or the Customer for
breach of such warranties or representations shall be for breach
of contract under the terms of the Contract. Nothing in these
Conditions or in the Contract shall operate so as to exclude or
restrict any remedy or liability for fraud or fraudulent

misrepresentation.
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Any notices to be given under the Contract shall be in writing
and may be made or delivered by one party hereto to the other at
the registered office of the party or to such other address as such
party may have notified to the other party giving such notice for
the purposes of these Conditions and shall be deemed to have
been made or delivered by letter, when left at the address or, if
sent by prepaid first class recorded delivery, forty-eight hours
(48) after posting. If such notice arrives on a day which is not a
Working Day, it shall be deemed to have been delivered on the
next following Working Day.

HHK is appointed as an independent contractor and neither
HHK nor the Customer shall have the authority to act in the name
of or otherwise bind the other party in any way, whether
contractually or otherwise.

If any provision of the Contract is held by any Court or other
competent authority to be void or unenforceable, in whole or
part, the other provisions of the Contract and the remainder of
the affected provisions shall continue to be valid.

The rights and remedies provided in the Contract are cumulative
and not exclusive of any rights or remedies otherwise provided
by law.

The failure of either HHK or the Customer to exercise or enforce
any right under the Contract shall not be deemed to be a waiver
of that right nor shall it operate to bar the exercise or enforcement
of it at any time or times thereafter.

A person who is not a party to this Contract has no right under
the Contracts (Rights of Third Parties) Ordinance (Cap. 623)
to enforce any of its terms.

Save as expressly set out in this Contract, no variation of the
Contract shall be binding upon either HHK or the Customer,
unless the same is in writing signed by a duly authorised
representative of both HHK and the Customer.

Any dispute or difference arising out of or in connection with
operational matters between HHK and the Customer shall be
referred to and finally resolved by arbitration through the Hong

Kong International Arbitration Centre (HKIAC) under the
HKIAC Administered Arbitration Rules in force when the
Notice of Arbitration is submitted. The number of arbitrators
shall be one. The arbitration proceedings shall be conducted in
English. The seat of arbitration shall be Hong Kong.

15.10 The Contract, and any non-contractual obligations arising out of

or in connection with it, shall be governed by and construed in
all respects in accordance with the laws of Hong Kong, and the
Hong Kong Courts shall have exclusive jurisdiction in all matters
relating to the Contract, whether of a contractual or tortious

nature or otherwise.
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